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I. INTERNATIONAL

CIVIL AVIATION ORGANIZATION

REPORT OF THE INTERNATIONAL CIVIL AVIATION
ORGANIZATION SUB-COMMITTEE ON HIRE, CHARTER AND
INTERCHANGE OF AIRCRAFT (PARIS 1960) TO THE LEGAL
COMMITTEE REGARDING THE DRAFT CONVENTION ON THE
UNIFICATION OF CERTAIN RULES RELATING TO
INTERNATIONAL CARRIAGE BY AIR PERFORMED BY A PERSON
OTHER THAN THE CONTRACTING CARRIER
PART I
Meetings of the Sub-committee
1. The Sub-committee on Hire, Charter and Interchange of Aircraft established by the Legal Committee at its Twelfth Session (August-September,
1959), met in Paris, at the ICAO Regional Office, from 21 to 26 March, 1960
and held ten meetings.
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1.1

It was composed as follows:
Members'
Mr. R. Golstein (Belgium), Vice-Chairman of the Legal Committee
Mr. J. P. Houle (Canada)
Mr. A. Garnault (France)
Mr. G. Rinck (Federal Republic of Germany), Vice-Chairman of the
Legal Committee and Chairman of the Sub-committee
Mr. A. Ambrosini (Italy)
Mr. M. Yazawa (Japan)
Mr. C. Gomez Jara (Spain), Chairman of the Legal Committee
Mr. K. Sidenbladh (Sweden)
Mr. A. W. G. Kean (United Kingdom)
Mr. J. H. Wanner (United States of America)
Observers
Non-Contracting State Represented:
Mr. D. Bykov (Union of Soviet Socialist Republics)
Mr. V. Griaznov (Union of Soviet Socialist Republics)
International Organizations Represented:
Mr. J. C. Cooper (IATA)
Mr. K. M. Beaumont (ICC-ILA)
Mr. A. Goodfellow (IUAI)

1.2 Chairman: Mr. G. Rinek (Federal Republic of Germany)
Chairman of the Sub-committee.

was elected

Terms of Reference
2. The terms of reference of the Sub-committee, as decided by the Legal
Committee, were those which had been specified in Resolution A12-22 of
the Assembly of ICAO in July 1959, namely, the following: "To reconstitute the Sub-committee on Hire, Charter and Interchange of Aircraft for
the limited purpose of considering the comments received from the States
and international organizations with particular attention to Article V of
the draft Convention, and making recommendations and suggestions concerning those comments."
Documents
3. Pursuant to its terms of reference, the Sub-committee considered the
following documents:
(a) the draft Convention for the Unification of Certain Rules Relating
to International Carriage by Air Performed by a Person Other
Than the Contracting Carrier (Tokyo, September 1957) ;
(b) Report of the Legal Committee on the Hire, Charter and Interchange
of Aircraft (Tokyo, September 1957) ;
(c) Secretariat Commentary on the draft Convention for the Unification
of Certain Rules Relating to International Carriage by Air Performed by a Person Other Than the Contracting Carrier (Tokyo,
September 1957) ;
(d) Comments on the Tokyo draft Convention received from States and
international organizations.
I Mr. V. Delascio (Venezuela)
present.

and Mr. I. Marahashi

(Japan)

were not

INTERNATIONAL
MAIN PROBLEMS CONSIDERED BY THE SUB-COMMITTEE

4. The comments received from several States and international organizations related to almost all the provisions of the Tokyo draft but most of
them were particularly directed to the question of the rule of liability and
the limitation of liability applicable in the case of the carriage of cargo
(Article V of the Tokyo draft).
4.1 Apart from the questions relating to carriage of cargo, which are dealt
with later, the main comments received were to the effect that:
1. there being several carriers, namely the carrier under the Warsaw
Convention, the contracting carrier under the Tokyo draft, "the
performing carrier" and a successive carrier, clearer definitions should
be established for each of them;
2. the expression "the other person" should be replaced by more meaningful terminology;
3. travel agents, unless themselves undertaking to be the carrier under
the Warsaw Convention, should be excluded from the definition of a
contracting carrier;
4. it should be made clear that the performing carrier will be governed
by the new Convention even if performing a wholly domestic carriage;
5. acts of the contracting carrier should not be imputed to the performing carrier.
CARRIAGE OF CARGO

5.

Comments on this subject were to the effect that:
(a) no exception should be made in respect of cargo from the general
rule of the Convention that the provisions of the Warsaw Convention
shall apply to the carriage performed by the performing carrier;
(b) if the agreement between the contracting carrier and the performing
carrier provides for a lower limit than the limits of the Warsaw
Convention, the contracting carrier should make good the difference
to the consignor;
(c) only bulk consignments by freight forwarders should be exempted
from the application of the rules of the Warsaw Convention;
(d) freight. forwarders must declare and identify consignments in which
they have consolidated separate shipments;
(e) the original consignor should be governed by all the terms of the
agreement between the contracting carrier and the performing
carrier and not only by any limitation of liability in that agreement;
(f) the carriage of mail and postal packages should be excluded from
the Convention.

5.1 After taking account of all the views, the Sub-committee, at an early
stage of the meeting, decided that there was no justification for exempting
all cargo from the general rule (namely Article III of the Tokyo draft,
which has become Article II of the draft formulated by the Sub-committee)
that all carriage performed by the performing carrier shall be governed by
the Warsaw Convention. The Sub-committee next proceeded to examine the
special case of cargo which the contracting carrier, if he is an air freight
forwarder, reconsigns for carriage by a performing carrier.
AIR FREIGHT FORWARDER

6. As regards cases relating to the air freight forwarder, the Sub-committee considered that, in any event, the performing carrier should be disentitled from reducing the limit of his liability below the limits specified in
Article 22 of the Warsaw Convention. It was also considered that the per-
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forming carrier should not be bound by any agreement between the consignor and the contracting carrier.
Hence the draft provides for no exception to the rule, in Article II, that
the performing carrier is governed by the Warsaw Convention, and Article
VIII declares void any agreement to the contrary.
The foregoing decisions were embodied in the draft formulated by the
Sub-committee, namely in paragraph 3 of Article III.
7. It was noted that one disability which at Tokyo appeared to attach to
the performing carrier, namely that he had no knowledge that some package,
whether or not included in a consolidated shipment, was subject to rules
of international carriage, had since been removed in one country, in that as
from January 1960 the air freight forwarder is required by the regulations
of the United States authorities to notify the performing carrier of such
fact. Since under the new regulation a carrier was bound to know that
several consignors and consignees might claim rights under the Warsaw
Convention with reference to the consolidated shipment, the Sub-committee
considered it not unfair to the performing carrier to have him subject to
the right of stoppage in transit. Moreover both carriers could avoid any
hardship by contracting out of Articles 12 and 13 of the Convention as provided for in paragraph 2 of Article 15 thereof.
7.1 The conclusion reached by the majority of the Sub-committee was
that the carriers of all cargo, including any which may be entrusted by an
air freight forwarder to a performing carrier for carriage, should be governed by the principle that the Warsaw Convention provisions will apply.
Consequently, the provisions of Article V of the Tokyo draft were not
included in the revised draft formulated by the Sub-committee.
8. A minority of the Sub-committee were not in agreement with the decision to delete Article V of the Tokyo draft in its entirety. They were of the
opinion that, in certain cases of carriage of cargo, a special exemption
should be provided from the general rule of the Convention, as stated in
Article II, that the agreement between the consignor and the contracting
carrier should determine the rights and obligations of the performing
carrier. In their view, in cases where the contracting carrier issues a new
air waybill or air consignment note to the performing carrier, the rights
and obligations of the performing carrier should be determined by the
agreement between the contracting carrier and the performing carrier.
Stated somewhat differently, where the contracting carrier occupies the
position of a consignor in relation to the performing carrier, the special
exemption or special rule should apply.
8.1 The minority recognized that the provision which it put forward would
have to be associated with a provision that would prevent the performing
carrier and the contracting carrier from including provisions in their agreement which would prevent any recovery from the performing carrier by the
original consignor. The latter provision should ensure that the original
consignor will be able to recover an equitable amount, such as the minimum
recovery under Article 22 (2) of the Warsaw Convention.
MAIL AND POSTAL PACKAGES
9. The Sub-committee considered a suggestion that the Convention should
not apply to the carriage of mail and postal packages. It was noted that air
freight forwarders sometimes shipped by mail separate items of a consolidated shipment that had been broken down. The Sub-committee, however,
did not consider it necessary to exclude in the draft Convention the carriage
of rail and postal packages since both the Warsaw Convention and The
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Hague Protocol, which under Article II of the new draft would apply to
carriage by the performing carrier, did not apply to postal carriage. Liability rules governing that part of the carriage performed through postal
service would, therefore, not be affected by the Convention.
DRAFT CONVENTION OF PARIS AND COMMENTARY

10. The decisions taken by the Sub-committee were embodied in a revised
draft Convention formulated by the Sub-committee, of which the text
appears in the Appendix hereto.
10.1 A commentary on the provisions of the new draft Convention appears
in Part II which follows.
TEXT OF DRAFT CONVENTION ON THE UNIFICATION OF
CERTAIN RULES RELATING TO INTERNATIONAL CARRIAGE
BY AIR PERFORMED BY A PERSON OTHER THAN THE
CONTRACTING CARRIER-PARIS, MARCH, 1960
TEXT OF DRAFT CONVENTION
ARTICLE I

In this Convention:
(a) "the Warsaw Convention" means the Convention for the Unification
of Certain Rules relating to International Carriage by Air signed
at Warsaw on 12 October 1929, or that Convention as amended at
The Hague on 28 September 1955, according to whether the carriage
under the agreement referred to in paragraph (b) of this Article is
governed by the one or by the other;
(b) "the contracting carrier" means the party by or for whom as principal an agreement for carriage governed by the Warsaw Convention
has been made with a passenger or consignor, or with a person
acting on behalf of the passenger or consignor;
(c) "the performing carrier" means a person who performs the whole
or any part of the carriage contemplated in paragraph (b) but is
not a successive carrier within the meaning of Article 30 of the
Warsaw Convention.
ARTICLE II

If a performing carrier performs the whole or any part of carriage
which, according to the agreement referred to in Article I (b), is governed
by the Warsaw Convention, both he and the contracting carrier shall be
subject to the rules of the Warsaw Convention in respect of the carriage
which the performing carrier performs, except as provided in this Convention.
ARTICLE III

1. The acts and omissions of the performing carrier, or those of his servants and agents acting within the scope of their employment, shall, in relation to the carriage performed by the performing carrier, be deemed to be
also those of the contracting carrier.
2. Any declaration or complaint to be made, or order to be given, to the
carrier, under the Warsaw Convention, shall have the same effect whether
addressed to the contracting carrier or to the performing carrier.
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3. In relation to the carriage performed by the performing carrier, the
acts and omissions of the contracting carrier, or those of his servants and
agents acting within the scope of their employment, shall be deemed to be
also those of the performing carrier. Nevertheless no such act or omission
shall subject the performing carrier to unlimited liability. Any special
agreement under which the contracting carrier assumes obligations not
imposed by the Warsaw Convention or waives rights or agrees to any
increase in the limits of liability established by that Convention or any
declaration of special value under Article 22 of that Convention shall not
affect the performing carrier unless agreed to by him.
SEE FOOTNOTE FOR AN ARTICLE WHICH SOME MEMBERS OF THE
2
SUB-COMMITTEE WISHED TO INCLUDE AFTER ARTICLE III ABOVE

ARTICLE IV

The aggregate of the amounts recoverable from the performing carrier
and the contracting carrier shall not exceed the highest amount which may
be awarded against either of them under the Warsaw Convention.
ARTICLE V

The servants and agents of the contracting carrier as well as those of the
performing carrier shall, if they acted within the scope of their employment,
be entitled to invoke the limits of liability which are applicable to a carrier
under the Warsaw Convention.
ARTICLE VI

In respect of the carriage performed by the performing carrier, an
action for damages may be brought, at the option of the plaintiff against
the contracting carrier or against the performing carrier or against both
together. If the action is brought against only one of those carriers, that
carrier shall have the right to have the other also made a party to the
proceedings.
ARTICLE VII

1. An action for damages under this Convention against the performing
carrier must be brought, at the option of the plaintiff, before a court having
jurisdiction over the contracting carrier, or before a court having jurisdiction where the performing carrier is ordinarily resident or has his principal
place of business.
2. If, in accordance with paragraph 1, an action is brought against the
performing carrier in respect of the carriage performed by him, an action
in respect of that carriage may also be brought before the same court
against the contracting carrier.
3. In the case of carriage of cargo, arbitration clauses are allowed if the
arbitration is to take place in one of the jurisdictions provided for in this
Article.
2

ARTICLE A

Notwithstanding the provisions of Article II and Article III, paragraphs 2

and 3, in the case of the carriage of cargo if it is reconsigned by the contracting
carrier as consignor, the rights and obligations of the performing carrier, his
servants and agents, toward the original consignor and original consignee, shall
be determined by reference to the agreement between the contracting carrier and
the performing carrier unless the contracting carrier informs the performing
carrier that the carriage of all or part of such cargo is subject to the Warsaw
Convention.
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ARTICLE VIII

Any provision in any agreement purporting to exclude or diminish the
liability of the contracting carrier or of the performing carrier, to the
passenger, consignor or consignee, or to infringe the rules laid down in this
Convention, whether by deciding the law to be applied, or by altering the
rules as to jurisdiction, shall be null and void, but the nullity of any such
provision shall not involve the nullity of the whole agreement.
COMMENTARY ON THE PARIS DRAFT CONVENTION FOR THE
UNIFICATION OF CERTAIN RULES RELATING TO
INTERNATIONAL CARRIAGE BY AIR PERFORMED BY A
PERSON OTHER THAN THE CONTRACTING CARRIER
"Performing Carrier"
The Sub-committee decided that, throughout the new text, the expression "the other person" should be replaced by the expression "the performing carrier."
Article I
Sub-paragraph (a) of this Article is the same as Article I of the Tokyo
draft save that the expression "the Convention" has now been changed to
read "the Warsaw Convention."
Sub-paragraph (b) of this Article defines the expression "contracting
carrier" which was formerly defined in Article II of the Tokyo draft. The
Sub-committee amended the definition in some respects. Firstly, the "agreement" entered into by the contracting carrier must be one "governed by
the Warsaw Convention" as defined in Sub-paragraph (a). Thus, if the
agreement between the contracting carrier and the passenger or consignor
is for non-Warsaw (whether, international or domestic) carriage, the Paris
draft will not apply. Secondly, the words "by or for whom as principal"
ensure that the proposed Convention will apply only if the contracting
carrier is one who, because he has entered into the agreement by himself
or has done so through an agent, is bound by the obligations of, and entitled
to the benefits of, that agreement. Thus a travel agent, or a carrier, who
entered into an agreement for carriage on behalf of another would not be
acting as prineipals and would not be contracting carriers within the meaning of the Paris Draft. This does not rule out the possibility that a travel
agent, even though he may not own an aircraft, could bind himself to carry
out and then charter an aircraft for the purpose. While there was not complete agreement as to the necessity of inserting the words "as principal," it
was felt that their inclusion would remove any ambiguity inherent in the
words "by or on behalf of whom" taken alone.
Sub-paragraph (c) of this Article defines "the performing carrier."
Some elements of this definition were formerly found in Article III of the
Tokyo draft. The definition of "performing carrier" in the Paris draft
contains a positive element and a negative one. First of all, on the positive
side, he is "a person who performs the whole or any part of the carriage"
governed by the Warsaw Convention, this being carriage in relation to which
the contracting carrier as a principal is party to an agreement with a passenger or consignor. Secondly, on the negative side, the performing carrier
"is not a successive carrier within the meaning of Article 30 of the Warsaw
Convention." In this regard, the Sub-committee considered that a successive
carrier is already a party to an agreement of carriage under the Warsaw
Convention, whereas the performing carrier is a person who was not contemplated in the agreement made between the contracting carrier and the
passenger or consignor and, therefore, is not a party to that agreement. In
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view of the reference to "successive carrier" in Sub-paragraph (c) of
Article I, it was considered that the provisions of Article XII of the Tokyo
draft were no longer required.
Article II
This Article, which defines the scope of the Paris draft, is a revised
version of Article III of the Tokyo draft without the definition of "the other
person" (now called "the performing carrier"). The Sub-committee decided
that the Paris draft should apply, inter alia, to a purely domestic transportation or non-Warsaw international transportation performed by the performing carrier, provided it constituted a part of a longer carriage which,
according to the contracting carrier's agreement with a passenger or
consignor, is governed by the Warsaw Convention. To accomplish this intention, the Paris draft includes the words "or any part of the carriage." Thus,
with the above condition, irrespective of the kind of carriage (Warsaw or
non-Warsaw) performed by the performing carrier on his segment, both he
and the contracting carrier are subject to the rules of the Warsaw Convention
in respect of carriage performed by the performing carrier. The new wording
makes it clear that the contracting carrier is always a carrier within the
meaning of the Warsaw Convention.
Article III (General)
This Article contains elements taken from Articles VI and VIII of the
Tokyo draft, with certain modifications. The general purpose of the Article
is to deal with the extent to which acts and omissions of the contracting
carrier, his servants and agents, may be imputed to the performing carrier
and vice versa. The Article is also concerned with the effect, under the Paris
draft, of declarations or complaints made and orders given to the carrier
under the Warsaw Convention.
Article III, Paragraph1
This paragraph imputes acts and omissions of the performing carrier
to the contracting carrier. The text is the same as Paragraph 1 of Article 8
of the Tokyo draft save for drafting changes and the insertion, after the
words "servants and agents," of the limiting words "acting within the scope
of their employment." The latter language is taken from Article 25A of
the Warsaw Convention (Article XIV of The Hague Protocol).
Article III, Paragraph2
The corresponding text in the Tokyo draft, (namely, paragraph 2 of
Article VIII) was more restricted, since it was concerned merely with
attributing to a declaration or complaint made, or order given to "the other
person" (now "the performing carrier") the same effect as if it had been
made or given to the contracting carrier. Under the Paris draft, the steps
described will have the same effect whether addressed to the contracting
carrier or to the performing carrier.
Article III, Paragraph3
This paragraph imputes acts and omissions of the contracting carrier to
the performing carrier. The text corresponds, with a number of substantive
changes, to Article VI of the Tokyo draft. As in the case of paragraph 1 of
Article III, paragraph 3 of Article III, in referring to "servants and agents,"
uses the limiting words "acting within the scope of their employment."
In regard to the subject matter of paragraph 3 of Article III, the Subcommittee considered the various comments of states, particularly as to:
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(1) whether the provision was of any practical value, and
(2) was fair, to the performing carrier.
As to (1), it was noted that there could be instances, such as defects in
the packing done by the contracting carrier, defects in the address of the
consignee as supplied by the contracting carrier to the performing carrier,
and the taking over for operation by the performing carrier from the contracting carrier of an aircraft badly maintained by the contracting carrier
with damage resulting to the passengers, in all of which cases there might
be no negligence or knowledge on the part of the performing carrier. As to
(2) above, it was considered, with respect to the cases just mentioned, that,
so long as the performing carrier had the burden of proving under Article
20 of the Warsaw Convention that he had taken all possible steps to avoid
the damage he should also prove that the contracting carrier, too, had taken
all such steps. Since the performing carrier has collaborated with the contracting carrier and has accepted, to some extent, services of the contracting
carrier, it would only be fair for the performing carrier to answer for acts
of the contracting carrier. However, acts and omissions of the contracting
carrier or his servants and agents would be imputed to the performing
carrier, only if they were not of the character defined in those articles of the
Warsaw Convention providing for unlimited liability, as to which case
specific exemption is provided in the new text.
The language of the second sentence of Article VI of the Tokyo draft
has been amended and it has now been provided that, among the acts of the
contracting carrier that will not affect the performing carrier unless he
agrees to them, is a declaration of special value under Article 22 of the
Warsaw Convention made by the contracting carrier.
Article IV
This text is the same as Article IV of the Tokyo draft save that "the
other person" is now called "the performing carrier" and the words "hereunder or" have been deleted.
Article V
This text is a modified version of Article VII of the Tokyo draft. The
Tokyo draft sought to give a certain protection to the servants and agents
of "the other person" (now "the performing carrier") only.3
The Paris draft, subject to qualifications mentioned below, extends that
protection to servants and agents of the contracting carrier. This provision,
being similar to that in Article 25A of the Warsaw Convention, as amended
by Article XIV of The Hague Protocol, which is not yet in force, may,
according to one view, be construed as a protection to the servants and
agents of a contracting carrier which is not available under the Warsaw
Convention until The Hague Protocol comes into force. However, the contrary view has also been expressed, namely that even under the unamended
Warsaw Convention such protection of such servants and agents is already
available.
The qualifications mentioned above are that:
(a) the Paris draft, unlike the Tokyo draft limits the protection given
to servants or agents to cases where they were acting "within the
scope of their employment"; and
(b) while the Tokyo draft would have enabled the servants and agents
concerned to invoke "defenses" and "limits of liability," the Paris
3 Thus, according to Article VII of the Tokyo draft: ". . . the servants and
agents of the other person shall be entitled to invoke the defenses and the limits of
liability which would be applicable under the Convention if the other person had
been the contracting carrier."
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draft permits the servants and agents therein concerned to invoke
"limits of liability" only and does not mention "defenses."
Article VI
The first sentence of this Article corresponds to Article X of the Tokyo
draft. The purpose of the second sentence, which is new, is to permit the
carrier against whom an action is brought to have the other carrier joined
in the proceedings as a party, it being understood that the national law will
specify the rights and obligations of the carrier who effects such joinder
and of the carrier who has been made an additional party to the proceedings.
Article VII
Paragraph 1 of this Article, save for certain deletions and drafting
changes, corresponds to paragraph 1 of Article XI of the Tokyo draft. The
Sub-committee discussed at length the following proposal:
"An action for damages under this Convention against the contracting
carrier or the performing carrier must be brought, at the option of the
plaintiff, either before a court having jurisdiction where the defendant is
ordinarily resident or has his principal place of business or has an establishment by which the agreement has been made or before the court having
jurisdiction at the place of destination of the carriage or, in the case of
an action against the performing carrier, of such part of the carriage as
has been performed by the defendant. The action may only be brought
before a court which is situated in a territory to which the Warsaw Convention applies."
One of the purposes of this proposal was to ensure that the fora prescribed in Article 28 of the Warsaw Convention would apply to actions
brought against the performing carrier. In this regard, it was pointed out
to the Sub-committee that the effect of Article II of the Paris draft was, in
contrast to Article III of the Tokyo draft, to subject both the performing
carrier and the contracting carrier to "the rules of the Warsaw Convention,"
which rules included prpvisions of Article 28 concerning jurisdiction. Consequently, it was understood that the fora in Article 28 would be applicable
not only to the contracting carrier, but also to the performing carrier. Thus
the above-mentioned proposal was not accepted.
The words "under Article 28, paragraph 1, of the Convention" found in
paragraph 1 of Article XI of the Tokyo draft were deleted as being unnecessary.
The Sub-committee also deleted the last sentence of paragraph 1 of
Article XI of the Tokyo draft which specified that an action against a
performing carrier "may only be brought before a court which is situated
in a territory to which this Convention applies." It was felt that even if
such a provision were included, it could not prevent an action from being
brought in a non-Contracting State a tribunal of which might, through the
application of the rules of conflict of laws, apply the Convention.
Paragraph 2 of Article VII is the same as paragraph 2 of Article XI of
the Tokyo draft.
Paragraph 3 of Article VII takes over, with certain changes, the second
sentence of Article IX of the Tokyo draft. The reference to the contract of
carriage being "governed by the provisions of this Convention" is deleted
as being superfluous in view of the provisions of Article II of the Paris
draft. As in the Tokyo draft, arbitration may take place only in jurisdictions
in which actions may'be brought under the new Convention. The Tokyo
provision to the effect that "arbitration is to take place . . . in accordance
with that Article" (i.e., the article concerned with the fora for actions under
the new Convention) has been deleted as being meaningless.
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Article VIII

This Article corresponds, save for a number of amendments, to the first
sentence of Article IX of the Tokyo draft. The word "contract" has been
replaced by the broader word "agreement." The restriction concerning the
exclusion or diminution of liability of the contracting carrier or performing
carrier is directed specifically towards the relationship of these two parties
to the "passenger, consignor or consignee." Moreover, the reference to
infringement of rules has been narrowed by importing from Article 32 of
the Warsaw Convention the words "whether by deciding the law to be
applied, or by altering the rules as to jurisdiction."
Rights and Obligations of the Carriersinter se
The Sub-committee considered it unnecessary to include a provision
specifying that nothing in the Convention should be deemed to regulate the
rights and obligations of the contracting carrier and the performing carrier
inter se.
REPORT OF THE INTERNATIONAL CIVIL AVIATION
ORGANIZATION SUB-COMMITTEE ON AERIAL COLLISIONS
(PARIS 1960) TO THE LEGAL COMMITTEE
Meetings of the Sub-committee
1. The Sub-committee on Aerial Collisions established by the Legal Committee at its Twelfth Session (August-September 1959) met in Paris from
28 March to 8 April 1960 and held eighteen meetings.
1.1 It was composed as follows:
4

Members
Mr. S. Iuul (Denmark)
Mr. A. Garnault (France)
Miss R. Bosquet (France)
Mr. G. Rinck (Federal Republic of Germany), Vice-Chairman of the
Legal Committee
Mr. M. Yazawa (Japan)
Mr. J. H. Beekhuis (Netherlands)
Mr. C. Gomez Jara (Spain), Chairman of the Legal Committee
Mr. W. Guldimann (Switzerland), Chairman of the Sub-committee
Mr. R. P. Boyle (United States of America)
Mr. J. H. Wanner (United States of America)
Observers
Contracting State
Mr. A. M. San Juan (Argentina)
Non-ContractingState
Mr. D. Bykov (Union of Soviet Socialist Republics)
Mr. V. Griaznov (Union of Soviet Socialist Republics)
InternationalOrganizations
Mr. J. C. Cooper (IATA)
Mr. E. Georgiades (ICC)
Mrs. M. Kling (ICC)
Mr. A. H. Gely (IFALPA)
4 Mr.

Francoz Rigalt (Mexico) was not present.
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Mr. S. P. Monge (IFALPA)
Mr. E. J. Bon (IFALPA)
Mr. A. Goodfellow (IUAI)
1.2 Chairman: Mr. W. Guldimann was elected Chairman of the Subcommittee.
Terms of Reference
2. The terms of reference of the Sub-committee, as decided by the Legal
Committee, were those which had been specified by the Legal Commission
of the Assembly of ICAO in July 1959, namely the following: "The Commission noted that, since the draft Convention on Aerial Collisions had been
drawn up by the Legal Committee in 1954, there had been many new problems in aviation affecting this subject. It also considered the desirability
of having the draft Convention re-examined with a view to determining if
there was any possible solution for these problems and for problems raised
by the present draft that might render a revised draft acceptable to a
greater number of states."
Documents
3. Pursuant to its term of reference the Sub-committee examined the
following documentation:
(a) the draft Convention on Aerial Collisions (Montreal, September
1954) ;
(b) Secretariat Notes on articles of the Montreal draft Convention on
Aerial Collisions;
(c) Report of the Air Transport Committee on the economic aspects of
the liability limits in the proposed Aerial Collisions Convention
(Doc. 7921-LC/143-2, page 187) ;
(d) comments on the Montreal draft Convention received from states
and international organizations.
MAIN DEcISIONS OF THE SUB-COMMITTEE
4. The Sub-committee decided to proceed with its study of the subject on
the following bases:
-the Convention should deal with the liability only of an operator or
of his servants or agents
-the basis of liability shall be proof of fault
should be limitation of liability, but the application of this
-there
principle to particular situations should be discussed and determined
by the Sub-committee
-the Sub-committee should not, as a general rule and unless there are
specific reasons for so doing, discuss the merits of the economic
recommendations as to limits made by the Air Transport Committee,
but should give careful consideration to those recommendations, coming as they do from a competent body of ICAO which has already
studied the subject.
5. Having regard to the foregoing, and after study of the subject, the main
conclusions, apart from questions of drafting, reached by the Sub-committee
were as follows:
1.

the objective of the proposed Convention should remain, as in the
Montreal draft, to be the regulation of the liability of operators of
aircraft with respect to damage resulting from collisions, near-collisions or interference between aircraft in flight;
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2. such liability will be based on fault of the aircraft concerned. This
was the basis of the Montreal draft, but views to the contrary were
also expressed in the Sub-committee;
3. the claims governed by the Convention would be in respect of damage
caused to one of the aircraft or persons or property thereon by
another aircraft as well as a recourse action by one of the operators
against another; other claims, for example, any brought by an
injured passenger against his own carrier or a claim for damage
caused on the surface as a result of a collision will fall outside the
Convention;
4. claims governed by the Convention would be subject to a limit, except
in cases of what, for brevity, may be described as cases of willful
misconduct and except in cases of recourse action arising from damage caused on the surface;
5. there should not be in addition an over-all limit of liability for each
operator, the Sub-committee noting in this respect the view expressed
by the Air Transport Committee and differing from the decision
taken by the Legal Committee at Montreal in 1954;
6. the objective of the Montreal draft to have a single forum for the
adjudication of claims under the Convention should be abandoned;
7. States should be encouraged to agree to having claims for damage
caused by their military aircraft governed by the Convention.
Draft Convention of Paris; and Commentary
6. The above and other decisions of the Sub-committee are embodied in
the text of a draft Convention.
TEXT OF PARIS 1960 DRAFT CONVENTION ON
AERIAL COLLISIONS
DRAFT CONVENTION ON AERIAL COLLISIONS
ARTICLE 1
1. The provisions of this Convention apply when two or more aircraft in
flight have collided or interfered with each other and damage contemplated
by this Convention results. An aircraft is deemed to be in flight from the
moment where power is applied for the purpose of actual take-off until the
moment when the landing run ends. In the case of an aircraft lighter than
air, the expression "in flight" relates to the period from the moment when
it becomes detached from the surface until it becomes again attached thereto.
2.

This Convention applies:
(a) if two or more of the aircraft involved have the nationality of different Contracting States, irrespective of where the collision or interference occurs; and
(b) if the collision or interference occurs in the territory of any Contracting State and at least one of the aircraft involved has the
nationality of another Contracting State.
ARTICLE 2

1. Liability for the damage contemplated in this Convention shall, subject
to the provisions of the following articles, attach to the operator.
2. For the purposes of this Convention the term "operator" shall mean the
person who was making use of the aircraft at the time the damage was
caused, provided that if control of the navigation of the aircraft was
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retained by the person from whom the right to make use of the aircraft was
derived, whether directly or indirectly, that person shall be considered the
operator. A person shall be considered to be making use of an aircraft when
he is using it personally or when his servants or agents are using the air.craft within the scope of their employment.
3. Except in the case of recourse actions between the operator of an aircraft, his servants or agents, and the operator of another aircraft, his
servants or agents, this Convention shall not apply to the liability of an
operator, his servants or agents, in respect of persons or property on board
his aircraft or of persons or property on the surface.
ARTICLE 3
1. An operator shall be liable only when it is proved that damage as
described in paragraph (2) of this Article was caused by his fault or that
of his servants or agents acting within the scope of their employment.
2.

The damage contemplated by this Convention is:
(a) damage to, or loss of use of, one of the aircraft referred to in
paragraph (1) of Article 1 or damage to, or delay of, persons or
property thereon caused by one or more of the other aircraft
involved;
(b) damage which has been suffered by the operator of one of the aircraft involved because he has been obliged by law to pay and has
paid compensation for damage caused by the collision or interference.
ARTICLE 4

1. If damage is caused by the fault of the operators of two or more aircraft, each of the operators shall be liable to the other operators for damage
sustained by them in proportion to the degrees of fault respectively committed in causing the damage.
2. An operator shall not be liable in any action in recourse for the payment
of any sum which would result in his liability exceeding any applicable
limitation of liability which he would be entitled to invoke in respect of
persons or property carried on his aircraft.
3. For the purpose of this article, the fault of an operator includes the
fault of his servants or agents for which he is liable under Article 3.
ARTICLE 5
1. Subject to the provisions of Article 6, the liability of the operator of
an aircraft involved in a collision or interference to which paragraph (1)
of Article 1 applies shall not, with respect to damage caused to another
aircraft or to persons or property on board thereon, exceed:
(a) for loss of or damage to that other aircraft: its fair market value
immediately prior to the collision or, where that value cannot be
determined, its proved value immediately prior to the collision or
interference or the cost of repairs or replacement, whichever is the
lesser;
(b) for loss of use of that aircraft: 10% of the value of that aircraft as
determined under sub-paragraph (a);
(c) for death, injury or delay caused to a person on board the other
aircraft: for each such person 500,000 francs;
(d) for all the objects which a person on board the other aircraft had
in his charge: 10,000 francs per person;
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for destruction or loss of, or damage or delay to, any other property
on board the other aircraft including mail or registered baggage:
500 francs per kilogram.
2. The sums mentioned in francs in this article shall be demeed to refer
to a currency unit consisting of 651/2 milligrammes of gold of millesimal
fineness 900. These sums may be converted into national currencies in round
figures. Conversion of the sums into national currencies other than gold
shall, in case of judicial proceedings, be made according to the gold value
of such currencies at the date of the judgment.
(e)

ARTICLE

6

The limitations provided in the preceding article shall not apply:
(a) if it is proved that the damage resulted from an act or omission of
the operator, his agents or servants, done with intent to cause damage, or recklessly and with knowledge that damage would probably
result; provided that in the case of such act or omission of an agent
or servant, it is also proved that he was acting within the scope of
his employment; or
(b) if the person liable has wrongfully taken and made use of the aircraft without the consent of a person entitled to permit its use.
ARTICLE 7

1. Except as provided in Article 6, a claimant may not recover more than
the maximum amounts specified in paragraph (1) of Article 5 in the cases
therein referred to, regardless of whether the claim is brought against one
or more of the operators liable.
2. The court trying the case may require the claimant to provide such
guarantees for ensuring observance of the provisions of paragraph (1) as
the court may consider necessary.
ARTICLE 8

1. If any action arising out of damage to which this Convention relates is
brought against a servant or agent of an operator, such servant or agent,
if he proves that he acted within the scope of his employment, shall not be
liable except upon proof of fault and shall also be entitled to avail himself
of all the provisions of this Convention which are applicable to the operator
himself.
2. Except as provided in Article 6, the liability of the operator of any one
aircraft and his servants and agents for damage contemplated in this ConConvention shall not, in the aggregate, exceed the limit applicable to the
operator in accordance with Article 5.
ARTICLE 9

Actions under the provisions of this Convention must be brought, at the
option of the plaintiff, before a competent court, of any Contracting State
which without regard to this Convention has jurisdiction over the defendant
and which is either:
(a) the Contracting State where the collision occurred;
(b) the Contracting State in which the defendant has his domicile or
principal place of business.
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ARTICLE 10

1. Actions under this Convention shall be subject to a period of limitation
of two years from the date of the incident which caused the damage.
2.

The grounds for suspension or interruption of the period referred to in

this article shall be determined by the law of the court trying the action;
but in any case the right to institute an action shall be extinguished on the
expiration of three years from the date of the incident which caused the
damage.
3. In the case of actions in recourse, the period provided for in paragraphs
(1) and (2) shall be prolonged so as to allow to any person desiring to exercise his right of recourse a period of six months in which to do so, reckoned
from the date he became entitled under the Convention to exercise his right
of recourse.
ARTICLE 11

1. Any State may at the time of its ratification of or adherence to this
Convention make any of the following reservations:
(a) that this Convention shall not apply to all or specified classes of its
State aircraft, or
(b) that an action with respect to damage caused by its State aircraft
shall be subject only to the jurisdiction of its own courts.
2. Any State making a reservation as aforesaid may at any time withdraw
it. The withdrawal of the reservation shall take effect only in respect of a
collision or interference occurring after the date of the receipt by the International Civil Aviation Organization of the notification of withdrawal.
3. For the purposes of this article aircraft used in military, customs and
police services shall be deemed to be State aircraft; however, any aircraft
engaged in the carriage of passengers, cargo or mail for remuneration or
hire shall not be deemed to be State aircraft.
ARTICLE 12

Contracting States will, as far as possible, facilitate payment of compensation under the provisions of this Convention in the currency of the
residence of the claimant if he so desires.
ARTICLE 13

If legislative measures are necessary in any Contracting State to give
effect to this Convention, the Secretary General of the International Civil
Aviation Organization shall be informed forthwith of the measures so taken.
ARTICLE 14

Nothing in this Convention shall affect any of the provisions of the
Convention for the Unification of Certain Rules relating to International
Carriage by Air, done at Warsaw on 12 October 1929 or of the Protocol to
amend the said Convention, done at The Hague on 28 September 1955, or
of the Convention on Damage Caused by Foreign Aircraft to Third Parties
on the Surface, done at Rome, on 7 October 1952, in a case where any of
these instruments is applicable.
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COMMENTARY ON THE MAIN PROVISIONS OF THE
DRAFT CONVENTION
"In Flight"
7. Although the Montreal draft was designed to apply to collisions between
aircraft "in movement," the Sub-committee considered that the Convention
should apply only if the aircraft are "in flight," and that cases of collision
between aircraft moving on the surface otherwise than in flight should be
left for determination under applicable law.
7.1 The expression "in flight" is defined in the same way as in the Rome
Convention. (Art. 1, para. (1))
Aircraft and Rockets
8. The Sub-committee noted a proposal that the Convention should extend
also to cases of collision involving a rocket. It considered, however, that
while collisions between an aircraft and a rocket might take place, the
problem should not be dealt with in the proposed draft Convention.
State Aircraft
9. Many serious cases of aerial collisions involve military aircraft. Hence
such aircraft should be brought within the ambit of the Convention. The
solution adopted at Montreal was that States, when ratifying the Convention, may make a reservation in regard to damage caused by their State
aircraft or caused both by or to such aircraft. The Sub-committee felt that
there might be States whose objections to the inclusion of their military
aircraft might be removed if, without excluding their State aircraft from
the Convention, they were given the option of making reservation to the
effect that specified classes of their State aircraft shall be subject to the
Convention with the additional option that claims for damage caused by
such aircraft could be brought only in their own courts. State aircraft is
defined in the same way as in the Munich draft Convention on Offenses
and Other Acts Occurring on Board Aircraft. (Art. 11)
UN Aircraft
10. It was recognized that international organizations, such for example
as the United Nations, might own and even operate aircraft. The question
of applying the Convention to such aircraft was noted as a problem which
might require to be decided in the future. Although the generic expression
aircraft used in the Convention might imply that such aircraft of international organizations are intended to be covered by the Convention, since there
is no clause excluding them, that in fact is not the intent; the attention of the
Legal Committee is invited to this subject.
"Collision"
11. The Sub-committee decided not to define a collision, because it was
felt to be unnecessary. Also, as in the case of the Montreal draft, the Subcommittee agreed that cases in which no actual collision occurs but in which
the maneuver of aircraft in the case of a threatened collision caused damage
should also be governed by the Convention. A minority view to the contrary
was based upon the consideration that it would be difficult to prove that a
particular action taken to evade a collision was justified in the circumstances.
It noted in this connection that Article 7 of the Rome Convention (1952)
provides: "When two or more aircraft have collided or interfered with each
other in flight and damage ... results ... ." (Art. 1, para. (1))
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Place of Occurrence
12. A condition of application of the Montreal draft was that the collision
shall have occurred in a Contracting State or over the high seas. The Subcommittee felt that the Convention should have a more extended application
so that provided more than one of the aircraft involved have the nationality
of different Contracting States, the Convention should apply even if the
collision occurs in a non-Contracting State or over the high seas or other
areas of undetermined sovereignty. However, if only one of the aircraft has
the nationality of a Contracting State, the Convention is to apply only if
the collision has occurred in the territory of another Contracting State.
(Art. 1, para. (2))
12.1 The draft Convention does not apply to cases of collisions involving
sea-planes moving on the high seas or land-planes moving on an ice-island
when such movements are unconnected with flight.
PRINCIPLES OF LIABILITY

Person Liable-Operator
13. The Convention, as in the Montreal draft, makes the operator of an
aircraft liable for damage arising from a collision or interference between
aircraft. The expression operator is given substantially the same definition
as in Article 2 of the Rome Convention (1952). This Convention does not
seek to affect the liability, if any, of the owner of an aircraft, if he is not
also the operator, or of other persons such, for example, as the air traffic
control authorities. (Art. 2, paras. (1) and (2)
Servants and Agents
13.1 The draft Convention does not provide that the servant or agent of
an operator may be sued by virtue of its provisions. However, it recognizes
that outside this Convention such suits may be 'brought; and in respect of
them it provides that the provisions of the Convention, including those as
to limitation of liability, shall apply to the servant or agent of an operator
to the same extent and under the same conditions as they are applicable to
the operator under the draft Convention, provided the servant or agent
proves that he was acting within the scope of his employment. Such protection, namely, as to limitation of liability afforded by the Convention to
the servant or agent of an operator also has the intended effect of disabling
a claimant from indirectly evading the limitation of liability which the
Convention provides for the operator himself. This would be specifically the
case where the operator in the service contract of his employee has agreed
to indemnify him in respect of claims the latter 'has been obliged to meet.
Whilst there might not be an exact equivalence in the common law concepts
of servants or agents and the concept in continental law of "pr6pos4s" and
"dependientes," there should 'be no final difficulty if in the case of any of
those expressions the condition were applied that such persons must have
been acting "within the scope of their employment." This solution was
adopted in The Hague Protocol of 1955 amending the Warsaw Convention;
and it has therefore been adopted in the present text. (Art. 2, para. (3))
Damage Contemplated by the Convention
14. Damage contemplated by the Convention is that caused to an aircraft
or persons or property on board that aircraft and any sustained by its
operator as the result of a collision with another aircraft. The Convention
does not apply to direct actions which may 'be brought with respect to
injury, delay or damage caused to persons or property on board an aircraft
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against the operator of the same aircraft, or with respect to damage caused
on the surface to persons or property; all of these matters will, it is assumed,
be regulated by applicable law including any international convention which
applies. The damage sustained by the operator of an aircraft is defined in
the Convention as including also the loss he has suffered by reason of having
been obliged to pay compensation to any person, such for example as passengers on the aircraft he was operating or persons on the surface. The
kinds of damage to which the Convention applies are described in general
terms in Article 3 of the Convention and are also itemized in paragraph (1)
of Article 5, except that Article 3 includes, but Article 5 which refers only
to limitation, does not include, damage on the surface for which a recourse
action is brought.
Claimants
15. The Convention does not enumerate or exclude any person who may be
a claimant under its provisions. Consequently it will be for a claimant to
establish that lie has a right of claim with respect to the damage contemplated by the Convention. Thus the owner of the damaged aircraft, if he is
not its operator, is not excluded from claiming compensation. Again with
regard to loss of use of an aircraft which has been damaged, a claim could
be sustained by its operator or by any other person who has suffered
damage which, in the judgment of the court, is not too remote. With regards
to cargo, the person having a sufficient interest in the cargo will be entitled
to sue.
Fault
16. A claimant under the Convention must prove fault on the part of the
defendant operator. This is the principle applied also in the Montreal draft.
Some members of the Sub-committee expressed doubt as to justification of
this rule in a Convention which limits the compensation which may be
recovered by a claimant. Thus in the air law Conventions in force which
contain a limitation as to liability, namely, the Warsaw Convention, including the amendments to it adopted at The Hague in 1955, and the Rome
Convention, the plaintiff has a quid pro quo in that the defendant is subjected to an onerous regime in having to prove that he was not at fault or
in being liable absolutely. In this connection a proposal was made to the
Sub-committee to the effect that, as in Articles 19 and 20 of the Warsaw
Convention, the draft Convention should stipulate a rule that an operator
is liable up to The Hague limits, to passengers or consignors or consignees
if it is proved that damage was caused by a collision or interference but
that the operator shall not be liable if he proves that he took all necessary
measures to avoid the damage or that it was impossible for him to take such
measures. However, in an action by one operator against another, liability
is based on proof of fault. The Sub-committee did not feel itself able to
make so radical a change in the principle of liability contained in the
Montreal draft Convention and decided that this matter should be brought
to the attention of the Legal Committee. A possible solution might be along
the lines indicated in Appendix 1.
LIMITATION OF LIABILITY

17. The Montreal draft contemplated that the liability of the operator
should be limited to a maximum amount in respect of each aircraft and
incident which caused damage. Further there would be, within that over-all
limitation, limitations imposed with regard to the amounts which could
be claimed in :respect of loss of life or injury to any one person. The Mon-
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treal text contained blanks with regard to the amount of the over-all limit
and the amount of limitation with respect to death or injury caused to each
person, and the Air Transport Committee was requested to advise the Legal
Committee with regard to the amounts which should be specified in respect
of those blanks.
17.1 The Air Transport Committee recommended that there should be no
over-all limit to the liability of an operator because it considered "that there
was no evident need for such a limit, and that if one were established the
difficulties in applying it would likely more than offset whatever advantages
might be claimed in its favor." The Sub-committee followed this recommendation.
17.2 As regards limits in respect of persons, namely passengers and crew,
on an aircraft, the Air Transport Committee recommended that such limit
should be twice that established by The Hague Protocol to the Warsaw Convention, in other words that the limit should be 500,000 gold francs. The
Sub-committee followed this recommendation although it realized that in
view of the limitation which the draft Convention imposes upon recovery in
an action in recourse, there could be injustice suffered by an operator whose
fault did not greatly contribute to the collision (see paragraph 24.2 below).
A proposal that the maximum amount which may be recovered under the
Convention with respect to a person should be set at the same sum as the
maximum amount specified -in The Hague Protocol, namely 250,000 gold
francs, was not accepted. (Art. 5, para. (1) (c))
18. With regard to cargo, registered baggage and personal possessions
carried in an aircraft involved in the collision, the Air Transport Committee
recommended that the limits be established at twice the amounts specified
in The Hague Protocol. This recommendation was followed by the Subcommittee. (Art. 5, para. (1) (d) and (e))
19. As regards damage to or destruction of an aircraft, the Air Transport
Committee recommended that the amount recoverable should be "the market
value attaching to such aircraft immediately prior to its collision." However,
the Sub-committee realized that in the case of certain aircraft, particularly
some military aircraft or aircraft which are prototypes, there would be
either no question of the market value, in the sense that they would not be
available for sale, or that the value of such aircraft would have special
significance. To cover such cases the formula for valuation embodied in the
draft Convention is extended to state that where the fair market value of
an aircraft cannot be determined, then its proved value or the cost of its
repairs or replacement, whichever is the lesser, should be the criteria. (Art.
5, para. (1) (a))
20. In the case of damage arising from the loss of use of an aircraft
destroyed or damaged 'by collision or interference, the Sub-committee,
following the recommendation of the Air Transport Committee, decided
that the liability of an operator shall not exceed 10% of the value of the
aircraft as determined in accordance with the foregoing paragraph. (Art. 5,
para. (1) (b))
20.1 Problems of limitation of liability in certain recourse actions are
discussed in paragraphs 24, 24.1 and 24.2 below.
Rule Against Accumulation
21. The Sub-committee decided that in a case where the claimant brings
actions successively against the different operators at fault of an action
against them jointly he should not be allowed to recover more than the
maximum amounts specified in Article 5. (see Art. 7, para. (1))
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21.1 Similarly, a claimant in a direct action with respect to damage contemplated by the Convention shall not be entitled to exceed the applicable
limit by resorting to the device of suing an operator and separately suing
his servants or agents. (Art. 8, para. (2))
UNLIMITED LIABILITY

22. As in Article 25 of the Warsaw Convention, as amended by The Hague
Protocol of 19515, and in the terms of that amendment, the Convention provides that the limits with regard to liability will not apply in certain cases;
and in addition the draft Convention also provides that the limits will not
apply in the case of unlawful use of an aircraft, following in this respect
Article 12 (2) of the Rome Convention. (Art. 6)
APPORTIONMENT AMONGST THE OPERATORS AT FAULT AND
ACTIONS IN RECOURSE

23. The draft Convention retains the principle of the Montreal draft that
in the case where damage is caused by the fault of more than one of the
operators, each of them shall be liable to each of the others for damage
sustained by them in proportion to the degrees of fault respectively committed in causing the damage. (Art. 4, para. (1))
23.1 The Montreal draft contained a provision to the effect that where
two or more operators were at fault, but the degree of their respective
faults could not, be determined, each of them would bear the loss sustained
by him. The Sub-committee decided not to include such a provision in the
draft nor another one to the effect that in such cases the operators at fault
shall be equally liable to make good any damage resulting from a collision.
It considered, having regard to experience, that if a court finds that there
is fauli on the part of more than one of the operators, it would also be able
to determine the degree of fault of each of them.
24. The Sub-committee considered whether there should be limitation of
liability of an operator in an action in recourse brought against him by
another operator with respect to amounts the latter has had to pay for
damage caused by the collision or interference. It dealt with this question
first with respect to damage caused to an aircraft or persons or property
thereon and, separately, in cases of damage caused to persons or property
on the surface.
24.1 As regards damage caused to an aircraft, the Sub-committee's decision, following the recommendation of the Air Transport Committee, is that
in a recourse action for recovery of damage to or loss of the aircraft, the
operator's liability would be limited to the value of the aircraft calculated
in accordance with the provisions of Article 5, paragraph (1) (a) ; and as
regards a recourse action relating to damage on account of loss of use of
an aircraft the operator's liability is limited to 10% of the valuation of the
aircraft made as above. With regard to persons and property on that
aircraft, the Sub-committee decided that the operator of that aircraft should
not be liable to the operator of another aircraft who has brought the action
in recourse in any amount exceeding that which he would be obliged to
pay under the Warsaw Convention or applicable national law governing the
carriage which he was performing.
24.2 With regard to the foregoing, the Sub-committee considered the
following example. The fault of operator A in causing the damage resulting
from a collision is 90%, while that of operator B is 10%. Operator A's
passenger, carried under The Hague contract with A, sues operator B along
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under the draft Convention and recovers 500,000 gold francs. Operator B
in his recourse action against A will not, because of the limitation of liability mentioned in the foregoing paragraph, be able to recover more than
250,000 gold francs, which is the maximum limit of The Hague Protocol,
in spite of the fact that the degree of B's fault was only 10%. One way
this unjust result could be obviated would 'be if the limitation of liability of
A towards B were not imposed by the draft Convention and another would
be if the maximum amount which A's passenger could recover against either
A or B or both of them together were fixed at The Hague limit of 250,000
francs. (see also the remarks in paragraph 16)
DAMAGE TO PERSONS AND PROPERTY ON THE SURFACE
25. Claims in direct actions brought with respect to damage to persons
or property on the surface arising from an aerial collision are not affected
by the draft Convention but are left to be regulated by the applicable law
including, where it is in force, the Rome Convention of 1952. 5
26. As regards recourse actions in which one operator seeks to recover
from another the reimbursement of contribution with respect to compensation which the former has been obliged to pay on account of damage caused
to persons or property on the surface, the Air Transport Committee stated
in its Report (paragraph 28) that that Committee "bearing in mind that
the proposed Convention has been conceived as a necessary supplement to
the Rome and Warsaw Conventions . . . considered it only logical to take
the limits of the Rome Convention as the basis for determination of the
limit of liability it would 'be appropriate to establish" for such recourse
actions, and so recommended in paragraph 40 (iv) of its Report. 6 The view
taken by the Sub-committee, however, is that although the limits of The
Hague Protocol may appropriately be applied to recourse actions under the
draft Convention, a distinction should be made with regard to the limit
specified in the Rome Convention. The reason for the distinction is, mainly
that the Warsaw Convention is very widely accepted, while only eight States
have so far ratified or adhered to the Rome Convention. To impose in the
proposed Convention the limits of the Rome Convention would in a sense be
obliging States which would ratify the proposed Convention to accept,
indirectly, the limits of a Convention, namely the Rome Convention, which
they may have decided not to ratify or adhere to. Therefore, the decision
of the Sub-committee is that no limit should be specified in the draft Convention as to the amount which may be recovered in a recourse action
brought with respect to damage caused to persons or property on the surface.
26.1 The above decision applies irrespective of whether or not the operator
claiming in recourse in respect of damage caused on the surface contributed
by his fault to the collision or interference. Consequently, paragraph 2 of
Article 4 of the Montreal draft according to which such operator, if not at
5 Article 7: When two or more aircraft have collided or interfered with each
other in flight and damage for which a right to compensation as contemplated in
Article 1 results, or when two or more aircraft have jointly caused such damage,
each of the aircraft concerned shall be considered to have caused the damage and
the operator of each aircraft shall be liable, each of them being bound under the
provisions and within the limits of liability of this Convention.
Article 10: Nothing in this Convention shall prejudice the question whether a
person liable for damage in accordance with its provisions has a right of recourse
against any other person.
6 (In recourse actions) in respect of persons and property on the surface,
those particular limits of the Rome Convention that would apply to the plaintiff
operator were the original actions, giving rise to the recourse actions, brought
under that Convention.
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fault, could recover from another operator not at fault in an amount proportionate to the respective weights of the aircraft involved was omitted from
the draft Convention prepared by the Sub-committee.
26.2 The Sub-committee believes that the consequences of the limited
ratification of the Rome Convention should be carefully studied by the Legal
Committee as it relates to the objective sought to be achieved by the Convention on Aerial Collisions. If one of the major purposes of the Convention
on Aerial Collisions is to "fill the gap," then this objective is not being
realized because, as pointed out above, much of the operators' liability will
not be regulated by international rules due to the few ratifications of the
Rome Convention so far secured. Under these circumstances, the Legal
Committee may wish to consider the extent to which the Convention on
Aerial Collisions by itself would be useful or may wish to re-examine some
of the assumptions underlying the development of this Convention.
JURISDICTION

27. In view of the decision not to provide for an overall limit of liability
of an operator for each incident and aircraft involved, the Sub-committee
considered that it was no longer necessary to provide that all actions under
the Convention must be brought before the same forum. Also some States
may not agree that their State aircraft should be subject to the jurisdiction
of a foreign State where the collision occurred. Therefore it decided that an
action under the Convention may be brought not only in the court of a Contracting State where the collision occurred but also a court of a State in
which the defendant has his domicile or principal place of business provided
that the court "without regard to this Convention has jurisdiction over the
defendant." Opinion was divided as to including the proviso, namely, the
words quoted. A proposal was also made that such action may be brought
in the court of a Contracting State'in which the defendant maintains a
place of business, provided the plaintiff has his domicile in that State. The
intention was to follow the principle of Article 28' of the Warsaw Convention
which speaks of the place where the carrier has an establishment by which
the contract was made. This proposal however was not accepted. (Art. 9)
28. To provide against a consequence of the possibility of the plaintiff
suing different operators in different courts and thereby evading the limitation of total liability specified for operators, a provision has been included
in paragraph (2) of Article 7 that the claimant shall provide such guarantees for ensuring observance of the rule against accumulation as the court
trying the case may deem necessary.
PERIODS OF LIMITATION

29. Article 10 of the draft Convention follows the provisions of the Montreal draft with respect to periods of limitation for actions under the
Convention except for a certain change in the case of the provisions concerning actions brought in recourse, so as to allow the defendant in the
original action to know his position definitely before he embarks upon an
action in recourse.
RESERVATION

30. The draft Convention provides for reservation only in the case of State
aircraft: see paragraph 9 above. (Art. 11)
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RELATIONSHIP WITH WARSAW AND ROME CONVENTIONS

31. Article 14 of the draft Convention states that nothing in the Convention shall affect any of the provisions of the Warsaw Convention, The
Hague Protocol or the Rome Convention. Retention of this provision of the
Montreal draft only serves the purpose of clarification, although an opinion
was expressed in the Sub-committee that the provision is not really necessary in view of the provisions of paragraph (3) of Article 2 which is
applicable to the Warsaw Convention and The Hague Protocol, and the fact
that the draft Convention contains no provisions contrary to the Rome
Convention.
APPENDIX
ALTERNATIVE SOLUTION
WITH REGARD TO THE BURDEN OF PROOF OF FAULT

(see paragraph 16 of the Report)
ARTICLE A

Except for the cases contemplated in Article B, an operator shall be liable
only when it is proved that damage as described in Article C was caused by
his fault or that of his servants or agents acting within the scope of their
employment.
ARTICLE B

1. An operator shall be liable to any passenger or consignor for death,
injury or delay caused to a person on board the other aircraft or for the
destruction or loss of or damage or delay to property on the other aircraft
only when it is proved that damage as described in Article C was caused by
a collision or interference as described in Article 1.
2. The operator shall not be liable if he proves that he and his servants or
agents have taken all necessary measures to avoid the damage or that it
was impossible for him or them to take such measures.
ARTICLE C

The damage contemplated by this Convention is:
(a) damage which is caused to, or in respect of, one of the aircraft
referred to in paragraph (1) of Article 1 or persons or property
thereon or the operator thereof, by one or more of the other aircraft
involved;
(b) damage which has been suffered by the operator of one of the aircraft involved because he has been obliged by law to pay and has
paid compensation for damage caused by the collision or interference.
NOTE: If this alternative solution is accepted, the limits of liability now
provided for in Article 5, paragraph (1), sub-paragraphs (c), (d)
and (e) should be reduced to The Hague limits.
FIFTH ICAO JOINT FINANCING CONFERENCE ON
NORTH ATLANTIC OCEAN. STATIONS
(THE HAGUE, 17-29 MARCH 1960)
The Fifth ICAO Joint Financing Conference on North Atlantic Ocean
Stations met in The Hague from 17 to 29 March 1960.
Convened by the Council of ICAO at the request of the Netherlands for
the purposes of considering revision of the existing method of calculating
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certain cash adjustments and various other matters under the 1954 North
Atlantic Ocean Stations Agreement, the Conference was attended by representatives of the fifteen governments party to that Agreement, namely,
Australia, Belgium, Canada, Denmark, France, the Federal Republic of
Germany, Ireland, Israel, Italy, the Netherlands, Norway, Sweden, Switzerland, the United Kingdom and the United States; in addition, Iceland,
Mexico and the World Meteorological Organization sent observers to the
meeting. The agenda prepared for the Conference dealt with the following
matters:
1. Revision of the present method of calculating the cash adjustments
which, under Article III of the 1954 Agreement, are made between the
various contracting States in respect of the costs of operating the
Ocean Stations, it being understood that such revision
(i) would not involve any change of method in evaluating the theoretical responsibilities of participating States determined according to the aeronautical and non-aeronautical benefits they derive
from the network; and
(ii) would also be applied in the calculation of any cash contributions
made by such other States as might, under Article XVII, either
accede to the Agreement or, alternatively, subscribe to the
scheme under special arrangements concluded with the ICAO
Council as Administrator of the 1954 Agreement.
2. Re-arrangement of undertakings among the European contracting
States through bilateral agreements as envisaged by Article XI, or
by such amendment of the Agreement as would enable one or more
European States to become cash contributors instead of operators,
or vice-versa.
3. Approval and signature of protocol, if any, amending the existing
Agreement.
A thorough study of the first of these items resulted in unanimous agreement being reached on certain proposals seeking to modify application of the
principles of the 1954 Agreement in the interests of securing a more equitable distribution of the costs of the scheme among the participating States.
The declared objective of the meeting having been thus achieved, the Conference did not need to proceed with the remainder of its agenda. Briefly,
the main modifications adopted were as follows: allowance was made for
differences in the operational costs of vessels operated by European States;
account was taken of the participation of additional States since 1954 and
the European States were regrouped in accordance with the present situation; a re-assessment was made of the cash contributions required of the
States not operating vessels; and a counterpart fund was established in
recognition, inter alia, of the operations performed by North American
States in excess of their theoretical responsibilities, to which contributions
are to be made according to a specific formula, and which is to be shared
annually by all States party to the Agreement in proportion to their theoretical responsibilities.
The combined effect of these modifications on the distribution of costs
was substantial, and served in particular to increase by some £80,000
annually the reimbursement received by the five European States (France,
the Netherlands, Norway, Sweden and the United Kingdom) which together
are responsible for operating the ten vessels serving the five most easterly
stations of the network. The North American States (the United States10, and Canada--i) are responsible for operating the eleven vessels serving
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the remaining four stations to the west; they will receive approximately
£20,000 less annually via the counterpart fund than they previously obtained
in past allocations under Article XII of the Agreement.
The adhering cash contributing States (Australia, Belgium, Denmark,
Germany, Ireland, Israel, Italy and Switzerland) will pay a total of approximately £60,000 more annually (an increase of about 10% each; non-adherent
"flat-rate" cash contributing States are Iceland at £6,000 per annum; Spain
at £25,000 per annum; and Venezuela at £3,393 per annum). In order, inter
alia, to achieve these cash adjustments, the previously used concept of a
"standard operating cost" of £75,000 per vessel was discarded, and a concept
was used which distributed the five European operating States costs for
"excess operations" in the proportions of 85% among the European cash
contributors and 15% among all of the European participating States.
The NAOS 21 vessel ICAO Joint Financing Scheme measured in terms
of the latest annual average European cost per vessel (the North American
cost per vessel is considerably higher) can be considered as approximately a
£2,520,000 or U.S. $7,056,000 scheme, with about £430,000 or U.S. $1,204,000
contributed annually in cash and the balance in kind, i.e. through the actual
operation of vessels to perform the needed MET, COM, ATC and SAR
services.
In addition to the above mentioned modifications in the application of the
1954 Agreement, the Conference adopted a number of recommendations
relating to the costing of, and accounting for, expenditures made by those
States operating the various ocean stations. Specifically, the Conference
called upon the operating States to exclude customs duties and other imposts
from costs chargeable under the Agreement; specified the capital values and
rates of depreciation to be associated with the different vessels and their
equipment when assessing the indirect costs of operation; set minimum
periods of time over which vessels were to be depreciated; required future
capital expenditures exceeding £50,000 per vessel in any one year to be
submitted for advance consideration by the ICAO Council and the participating States; prescribed a specific procedure for setting off the proceeds
from sale of vessels and equipment against replacement costs and for determining new capital values for purposes of charging depreciation; and
stipulated that interest on the undepreciated capital value of vessels and
equipment should be charged at the rate prevailing in the country concerned
for financing similar governmental projects.
The Conference also reviewed the activities of the Advisory Committee
of the European operating States, a body established pursuant to a recommendation of the Fourth NAOS Conference in 1954 with the object of
improving efficiency and economy in the operation of the ocean stations
maintained by European States. The conclusions reached by the Conference
were (i) that the Advisory Committee should continue to study operational
costs with the object of achieving further economy; (ii) that the Committee
should develop a replacement program for vessels the life of which is now
expiring, and invite comments on its proposals from all participating States;
and (iii) that the cash contributing States should be invited to participate
in the foregoing tasks.
The conclusions and recommendations formulated by the Conference as
the result of its deliberations were recorded in a Final Act signed by the
accredited representatives of fourteen of the fifteen member Governments
taking part (an accredited representative of Italy is expected to sign
shortly). The Council of ICAO is requested in the Final Act to determine
whether the modifications unanimously agreed to in applying the principles
of the 1954 Agreement will ultimately require a protocol of amendment to
the Agreement and, if so, to prepare and circulate such a protocol.
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The Governments of Australia, Belgium, Canada, Denmark, France, the
Federal Republic of Germany, Ireland, Israel, Italy, the Netherlands,
Norway, Sweden, Switzerland, the United Kingdom of Great Britain and
Northern Ireland and the United States of America.
Having accepted the invitation extended to them by the Council of the
International Civil Aviation Organization to be represented at a Conference
held in The Hague for the purposes of considering the revision of the existing method of calculating certain cash adjustments and various other
matters under the Agreement on North Atlantic Ocean Stations signed in
Paris on 25 February 1954 (hereinafter called "the Agreement"), appointed
as their representatives:
Australia-Mr. J. M. Chapman, Chief Delegate
Belgium-Mr. R. D. G. Derenne, Chief Delegate and Mr. J. Corbeel, Delegate
Canada-Brig. C. Stephen Booth, Chief Delegate; Mr. R. C. Graham, Delegate, and Dr. T. G. How, Delegate
Denmark-Mr. J. H. G. Crone-Levin, Chief Delegate
France-Mr. D. Haguenau, Chief Delegate; Mr. Ph. Picq, Delegate; Mr.
G. Peidenis, Delegate, and Mr. J. Lambert, Delegate
Germany (Federal Republic of)-Frau Dr. H. Widenmann, Chief Delegate
and Mr. L. F. Vieth, Delegate
Ireland-Mr. J. Connor, Chief Delegate and Mr. S. L. Tierney, Delegate
Israel-Mr. D. Barnes, Chief Delegate and Mr. N. Yosha, Delegate
Italy-Mr. G. Zucconi, Chief Delegate
Netherlands-Mr. 0. J. Selis, Chief Delegate; Dr. H. J. Spanjaard, Deputy
Chief Delegate; Dr. K. R. Postma, Delegate; Mr. P. H. Stroeven, Delegate; Dr. M. W. Van Lindt Van Erk, Delegate; Mr. W. C. Witte, Delegate; Miss A. S. E. Kooiman, Delegate, and Mr. J. J. H. Wolterbeek,
Delegate
Norway-Mr. C. C. Lous, Chief Delegate; Mr. D. Vaern, Delegate, and Mr.
J. H. Edvardsen, Delegate
Sweden-Mr. Alf Nyberg, Chief Delegate; Mr. A. Lindestam, Delegate; Mr.
Erik Mellin, Delegate, and Mr. Bo Wergens, Delegate
Switzerland-Mr. P. Meister, Chief Delegate
The United Kingdom of Great Britain and Northern Ireland-Mr. A. C.
Best, Chief Delegate; Mr. M. Holton, Delegate, and Comdr. C. E. N.
Frankcom, Delegate
United States of America-Mr. E. A. Bolster, Chief Delegate; Mr. G. D.
Cartwright, Delegate, and Lt. Comdr. P. A. Lutz, Delegate
In addition, the following States and International Organizations, which
had accepted invitations extended to them by the Council to be represented
as Observers, participated:
Iceland-Mr. F. A. H. Diego
Mexico--Mr. David Mayagoitia
World Meteorological Organization-Mr. J. R. Rivet
ORGANIZATION AND HISTORY OF THE CONFERENCE

The Fifth ICAO Conference on North Atlantic Ocean Stations was
opened by Mr. E. M. Weld, Assistant Secretary General, Air Transport
ICAO, in the Conference Hall, Academy of International Law, The Hague,
Netherlands, on 17 March 1960. During the opening meeting the Conference
received a warm welcome from Dr. A. H. C. Gieben, Permanent Secretary
of the Ministry of Transport and Waterstaat, on behalf of the Netherlands
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Government. The final plenary meeting of the Conference was held on 29
March 1960.
The Agenda, as agreed upon by the Council of ICAO and by the Conference, was as follows:
Agenda Item No. 1:
Revision of the present method of calculating cash adjustments under
Article III of the Agreement, it being understood that:
(a) such revision would not involve any change in the present method
for determining participating States' theoretical responsibilities,
i.e., in the evaluation of the "aeronautical" and "non-aeronautical"
benefits derived from the network;
(b) such revised method of calculating cash adjustments would also be
applied by Council in the calculation of cash contributions under
Article XVII.
Agenda Item No. 2:
Re-arrangement of undertakings among European States, through bilateral arrangements under Article XI or such amendment of the Agreement
as would enable one or more European States to become cash contributors
instead of operators, or vice versa.
Agenda Item No. 3:
Approval and signature of protocol, if any, amending Articles of the
existing Agreement.
Note.
The Conference found it unnecessary to proceed beyond Agenda Item
No. 1.
At its opening meeting the Conference agreed that its Rules of Procedure and Working Arrangements would be as set forth in NAOS-V-WP/10.
Mr. 0. J. Selis (the Netherlands) was elected Chairman of the Conference; Brigadier C. S. Booth (Canada) was elected First Vice-Chairman, and
Mr. J. H. G. Crone-Levin (Denmark), Second Vice-Chairman.
In general, the Conference conducted its meetings in plenary session and
without breaking down into formally constituted commissions. It was, however, found convenient to establish a Drafting Committee under the chairmanship of Brigadier C. S. Booth of Canada. It was also found convenient
to make use of several informal working groups, particularly an ad hoc
working group composed of representatives of all European operating States
and of as many cash-contributing States as wished to take part, to deal with
such questions as investments, direct and indirect expenses, maximum
allowable costs and financial control generally. This working group operated
under the chairmanship of Mr. C. C. Lous, of Norway, and recommendations
of the Conference, in so far as they deal with matters within the terms of
reference of that group, are largely based on its report (NAOS-V-WP/35).
Mr. E. M. Weld served as Senior Advisor to the Conference. Mr. R. J.
Moulton (Chief of the Facilitation and Joint Financing Branch, ICAO)
served as Secretary General of the Conference, assisted by Mr. C. S. H.
Tsiang and Mr. M. Doz, Members, Facilitation and Joint Financing Branch,
ICAO. Miss R. Rubin ('Secretary of the Branch) acted as co-ordinator of
stenographic services for the above officers.
The sundry Administrative Services required by the Conference were
provided under the general supervision of Mr. H. W. Mandefield (Chief,
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Language and Services Branch, ICAO). Dr. N. Jan6 (Senior Reviser, Spanish
Unit, ICAO) was in charge of the Interpretation and Translation Services.
The Netherlands Government designated Miss A. S. E. Kooiman, Chief,
ICAO Affairs Bureau, Department of Civil Aviation, to act as Conference
Liaison Officer. It also designated Mr. W. Crebas, Department of Civil Aviation, as Liaison Officer in charge of the physical arrangements for the
Conference. Mr. P. Buitink was in charge of Documents Production, and
Mr. P. Groen in charge of Distribution Services.
RECOM MENDATIONS

Introduction
After almost six years of operation under the existing Agreement, and
having seen the results of Council's revision for the seventh year, the European operating States reached the conclusion that the burden on them had
now become excessive and that some adjustment was necessary. Among the
reasons for this, rising costs and the existing method of distributing the
contributions of new adherents to the Agreement could be distinguished.
The Conference agreed that the principles on which the Agreement had
been based in 1954 should be maintained, subject to certain modifications
in respect of their application.
The Conference has adopted the following main modifications in the
application of the principles:
-Differences
in the cost of operation of European ships have been
recognized and appropriate allowances made therefor.
-Account has been taken of the participation of additional States since
1954, for which special provision was made in Articles XVII and XII
of the present Agreement, and a re-grouping of European States has
been made in accordance with the present situation.
-Provision has also been made for an adjustment of the compensation
to the North American States by reason of their excess operation.
METHOD OF COMPUTATION

The Conference decided that the following method of making cash
adjustments among the Contracting Governments (after reimbursement of
ICAO for its extraordinary expenses incidental to the Agreement) is equitable, and accordingly recommends as follows:
Recommendation No. 1-Method of Computation
(a) The theoretical responsibilities of the European operating States
and cash.-contributing States should be computed on the basis of the
ten vessels operated by the European operating States, and the
payments provided for by paragraphs (d) to (f) inclusively of this
recommendation should be determined accordingly;
(b) the European operating States are France (two vessels), the Netherlands (two vessels), Norway/Sweden (two vessels), and the United
Kingdom (four vessels);
(c) Germany and Ireland should be grouped with Belgium, Denmark,
Iceland, Israel, Italy, Spain and Switzerland as European cashcontributing States for the purpose of computing their initial contributions;
(d) eighty-five per cent (85%) of the cost of excess operations by each
European operating State should be reimbursed, in respect of a total
cost of up to £150,000 per vessel in the eighth year and £140,000
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per vessel in subsequent years, by the States named in paragraph
(c) in proportion to their theoretical responsibilities;
(e) the remaining fifteen per cent (15%) of the cost of excess operations
by each European operating State should be reimbursed in respect
of a total cost of up to £150,000 per vessel in the eighth year and
£140,000 per vessel in subsequent years by the States named in
paragraphs (b) and (c) in proportion to their theoretical responsibilities;
(f) any shortfalls in payments by any States named in paragraphs (b)
and (c) should be made good by the remaining States referred to
in paragraphs (b) and (c) in proportion to their theoretical responsibilities;
(g) in recognition of the excess operations conducted by the United
States and Canada, there should be established a common fund, to
be initially computed not later than 1 May in each year, made up
of the sum of the following:
(i) money received from Australia, Venezuela, and any other State
which should subsequently contribute to the scheme, plus
(ii) an amount of money, to be contributed by the States named in
paragraphs (b) and (c) in proportion to their theoretical
responsibilities under paragraph (a), which amount should
equal the contribution of Germany, minus the aggregate shortfall in payments by States named in paragraphs (b) and (c).
This fund should be divided annually among all States parties to
the Agreement which contribute in full, in proportion to the theoretical responsibilities of these States on the basis of a twenty-one
vessel system.
Attached hereto as Appendix 1 is a tabulation showing details of the
cash adjustment for the eighth year called for by Recommendation No. 1.
COSTS AND ACCOUNTING

The Conference agreed that the costs of operation of the European
operating States for 1959, as already reported to the Conference, should be
used by the Council of ICAO in connection with the eighth year revision
pursuant to Article IV of the Agreement.
The Conference recognized that the European operating States should
continue to report yearly their operating costs in the form prescribed from
time to time by the Council and that body would, in turn, satisfy itself that
the forms have been adequately completed and are arithmetically correct.
In this connection the Conference adopted the following Recommendation:
Recommendation No. 2-Costs and Accounting
Recommendation No. 2 (a)-Tax Exemption
The operating States should not include in the costs of their vessels
customs duties or other taxes on equipment, expendables or other items
directly and exclusively used for the purposes of the Agreement.
Recommendation No. 2 (b)-Indirect Expenses
The indirect expenses chargeable for the existing vessels and their equip
ment should be based on the following capital values and amounts or rates
of depreciation:

INTERNATIONAL
Date of
commencement of
depreciation

Declared
value for
purposes
of depreciation
France
tFrance I and II

Ship
Equip.

£477,439
50,637

(per vessel)
1 Jan. 1960
1 Jan. 1960

Netherlands
*Cirrusand Cumulus

Ship
Equip.

£ 92,628

1 Jan. 1960

Norway/Sweden
*PolarfrontI and II

Ship
Equip.

£ 70,000

1 Jan. 1960

£183,000
Ship
United Kingdom
60,000
Equip.
tWeather Reporter
*Weather Observer, *Weather Recorder and

Amount or
rate of
annual
depreciation
5%
10%
1960
1961
1962

£29,527
30,856
32,245
£92,628
£11,670

6.6%
1 Jul. 1958
14.4%
Jul.
1958
1
*Weather Watcher
/

Notes:
*Existing vessels.
1. Netherlands :
Cirrus and Cumulus will be fully depreciated in 1962; thereafter only
Cirrus will remain in operation and another vessel will replace Cumulus.
The amounts of depreciation shown above for 1960, 1961 and 1962, plus
the respective annual interest charges of £4,170, £2,841 and £1,452 will
give an annuity for each year of £33,697. A capital investment of
£100,000 has been incurred to strengthen Cirrus to make it seaworthy;
an annuity of £19,388 (annual depreciation plus interest) will be claimed
from 1963 to 1968 (fully depreciated in 1968).
2. Norway:
PolarfrontI and I will be fully depreciated in six years, i.e. in 1965.
3. United Kingdom:
Weather Observer, Weather Recorder, and Weather Watcher are fully
depreciated, except for the equipment therein which remains to be depreciated at 14.4% per annum.
tConverted vessel to be depreciated in fifteen years.
tNew vessels to be depreciated in twenty years. Declared values converted
into pounds sterling at the rate of £1 - 1,382.37 francs.
Recommendation No. 2 (c)-Period of Depreciation
The period of depreciation for any new vessel should be not less than
twenty years; and for any converted vessel about fifteen years.
Recommendation No. 2 (d)-CapitalExpenditures
Future capital expenditures (i.e. those which are to be depreciated and
accounted for under "indirect expenses"), totalling more than £50,000 per
vessel (including equipment) in any one year should be submitted to the
Council of ICAO and to the States concerned at least four months in advance
of implementation for any comments they might care to make within two
months of the receipt of the submission.
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RecoimendationNo. 2 (e)-Sale of Capital Assets
In the event that an operating State sells an existing vessel or equipment
and replaces it with another vessel or equipment, it should credit the proceeds
of the sale of the existing vessel or equipment against the purchase price of
the replacement vessel or equipment and add the balance to the undepreciated
capital of the existing vessel or equipment under the Agreement, in order
to determine the new capital value on which depreciation shall be charged.
An operating State may, however, after consultation with the Council, adopt
another method of crediting the proceeds of the sale of an existing vessel
or equipment.
Recommendation No. 2 (f)-Interest
Interest on the undepreciated capital value of the vessels and their equipment should be charged at the rate prevailing in the country concerned for
financing similar Governmental projects.
The Conference noted that the operating States in agreeing to Recommendations 2 (a) to (f) inclusively above emphasized the risks involved in
case of termination of the Agreement, since no financial guaranty is provided
for the complete amortization of the vessels and their equipment.
The Conference was unable to agree on any uniform policy with respect
to insurance costs, but agreed that this matter should be examined in conjunction with Recommendation No. 2 of the 1956 Geneva Joint Financing
Conference (cf. pp. 6 and 7 of Doc. 7725-JS/562) and that in the meantime
the maintenance of its existing practice by each operating State was
acceptable.
The Conference drew attention to the fact that there were many miscellaneous costs not claimed by the operating States for reimbursement, and
that a delay of two to three years inevitably occurred before the operating
States were able to recover the portion of their operating costs for which
they should be reimbursed under the scheme.
In the connexion the Conference adopted the following Recommendation:
Recommendation No. 3-Payment of Cash Contributions
The cash-contributing States should ensure that their contributions are
paid no later than the dates on which they become due under the Agreement.
ACTIVITIES OF THE ADVISORY COMMITTEE
The Conference was of the' opinion that the activities of the Advisory
Committee of the European operating States should be extended as set out
in the following recommendation:
Recommendation No. 4-Activities of the Advisory Committee
(a)

The activities of the Advisory Committee of the European operating
States should be extended so as to include a continued study of the
operational costs of the European vessels with the object of achieving
further economy.
(b) The Advisory Committee should as early as practicable develop a
plan for replacement of those vessels the life-time of which is now
expiring and this plan should be submitted to all participating States
for comment.
(c) The cash-contributing States should be invited to participate in the
above-mentioned work of the Advisory Committee of the European
operating States.

INTERNATIONAL
IMPLEMENTATION OF RECOMMENDATIONS

The Conference considered the best way of implementing the arrangements set for in Recommendations Nos. 1 and 2 and came to the conclusion
that, if at all practicable, the recommendations of the Conference should be
implemented without modification of the Agreement. However, if in the
opinion of the Council a modification of the Agreement is necessary, the
Council is requested to prepare and circulate to the Contracting Governments
for signature a Protocol of amendment, it being understood that, pending
the coming into force of such Protocol, the new arrangements should be
implemented on a temporary basis as of the commencement of the eighth
year of operation.
FAILURE OF CERTAIN STATES TO CONTRIBUTE

The Conference noted with regret that negotiations by the Council of
ICAO over a period of years with the Governments of Colombia and Cuba
had so far not resulted in any agreement on the part of those Governments
to contribute.
MISCELLANEOUS

A question was raised as to the proper evaluation of the non-aeronautical
benefit of Ireland, which had been fixed at zero by the 4th ICAO NAOS
Conference (see Report of the Conference, Document 7510, JS/559, page 38,
columns 4 and 5), at a time when Ireland was not operating across the North
Atlantic and was paying a fixed sum of £1,000 per annum towards the Agreement (see Article V). After Ireland had started trans-Atlantic operations,
the Council assessed Ireland's non-aeronautical benefit at 0.57% for the
seventh year (1 July 1960-30 June 1961) as shown by NAOS-V-WP/2,
page 7. In this connexion the Irish Delegation maintained that there were
no grounds for any change in the decision of the 1954 Conference fixing
Ireland's non-aeronautical benefits at zero. On this point the Conference took
the following decision:
The Conference will hold no discussions on the size of the Irish nonaeronautical benefits which should be determined by Council as best it could
on the basis of established practice. The Conference, nevertheless, is of the
opinion that the assessment of a zero non-aeronautical benefit for Ireland
would not be in accordance with that practice. In the event that the Council
makes any adjustments on this account in the Irish contribution, the contributions of the other States, listed in the Attachment to NAOS-V-WP/23,
will be adjusted accordingly.
The Conference took note of the statements by the Delegations of the
United Kingdom and of Israel, as set out in Appendix 3 to this Final Act.
IN WITNESS WHEREOF the following Representatives, duly accredited,
affixed their signatures to this Final Act.
DONE IN THE HAGUE, the thirtieth day of March in the year nineteen
hundred and sixty, in the English and French languages, in separate copies
which shall be deposited in the Archives of the International Civil Aviation
Organization. It shall Tbe the responsibility of the Council of the Organization to resolve any difference of interpretation arising between the English
and French texts. Certified copies of this Final Act, together with its
translation into the Spanish language which shall be prepared by the ICAO
Secretariat, shall be transmitted by the Secretary General of the Organization to each of the Governments represented at the Conference.
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APPENDIX 1-
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15666
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1.2810
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1,2359
1.4381
1.0106
2.2730

(7.5516)

(5.9576)

2.0000
2.0000
2000
4.0000
100000

-1-0.7641
-1.0.5619
-1-0.9891
-- 17270
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C1I50.000
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96,557
116,299
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(0.6213)

(-0.6213)
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APPENDIX 2
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APPENDIX 3
STATEMENTS BY DELEGATIONS
Statement by the United Kingdom Delegation
In connexion with Recommendations Nos. 2 (d) and (4 of the Final Act
the United Kingdom Delegation wishes to state that they are already committed to a programme to replace their three remaining "Flower" class
vessels by "Castle" class vessels and that contracts are already signed or in
preparation for the work involved. In view of this the United Kingdom finds
itself unable to implement these recommendations as regards these three
replacement vessels but it will act in the spirit of these recommendations as
far as possible and will circulate the relevant information on the United
Kingdom's replacement programme to all concerned in the very near future.
Statement by the Delegation of Israel
The Government of Israel has viewed with concern the decision taken by
the Council of ICAO on 11 June 1959 that the Agenda for the Fifth Conference on North Atlantic Ocean Stations-as accepted by the Councilwould be final and could not be amended by the voting members of this
Conference. This decision has no basis in the North Atlantic Ocean Stations
Agreement and does not bind the signatory and acceding States to that
Agreement. The Government of Israel wishes to place on record that it does
not consider itself bound by the Council's decision nor will consider it a
precedent for future meetings of parties to the North Atlantic Ocean Stations
Agreement.
STATUS OF CIUCAGO CONVENTION
77 States have now deposited their instruments of adherence to the Convention on International Civil Aviation with the addition of Cameroun, the
Republic of Panama and Yugoslavia, and have become members of ICAO, a
Specialized Agency of the United Nations with headquarters in Montreal.

II. INTERNATIONAL AIR TRANSPORT ASSOCIATION
IATA TRAFFIC CONFERENCES-PARIS
A special meeting of the scheduled airlines at Paris in February reached
widespread agreement on international fares which have provided reduced
rates on low-fare services, as well as special excursion and group travel discounts on many inter-continental routes.
Members of the IATA Traffic Conferences have also agreed on a simplified
two-tier fare structure for most of the world; and on basic seating configuration for the new jet aircraft which will generally eliminate berths and
sleeper-type seats.
During the worldwide transition to jet aircraft, propeller-driven services
will be permitted to offer reduced fares or more liberal seating arrangements.
The agreements become effective at various dates from May 1 to October 1. They resolve all matters left open by the normal IATA Traffic Conference session at Honolulu in the Fall of 1959, except for fares on
transpacific services.
In future, airlines will generally offer only two classes of service on
international routes, a first class and a low-fare service which will be called
either economy or tourist, depending on the area concerned. De luxe services
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will be abandoned and the present intermediate tourist service over the
North Atlantic will be dropped on July 1.
A principal feature of the North Atlantic fares agreement is a special
17-day round trip economy excursion to be offered between October 1 and
March 31 at a basic New York-London fare of $350 in jets and $320 in
propeller-driven aircraft. Fares between other points on the two sides of the
Atlantic will vary from this base, with the Montreal-London excursion fare
going down to $299 in propeller-aircraft.
It was pointed out that these round trip fares are lower than the lowest
available standard one way fare between the same points ten years ago and
airlines hope they will prove attractive to mass traffic in the off-season.
The North Atlantic first class fare has been agreed at $500 one way
between New York and London in jet aircraft with normal first class seating
and in propeller aircraft with sleeper-type seats. There will be another first
class fare of $440 one way in propeller aircraft offering the usual 4-abreast
seating with 42-inch pitch.
The North Atlantic tourist fares will be discontinued and the low fare
service will be on the economy class, with a basic New York-London one
way fare of $270 in the jets. The Montreal-London jet fare in economy class,
one way, will be $254. Economy class in propeller aircraft will be lower,
taking reductions of $20 one way and $36 round trip during the high season
from May 1 to September 30, and $30 one way and $54 round trip in the
off season. Present North Atlantic family fare reductions for off-season
travel on both jet and propeller services will be continued.
On the mid-Atlantic route, the present fare structure will be continued
with some slight modification until October 1. After that date, de luxe
services will be discontinued; and standard first class fares will apply to
both jets and to propeller aircraft with sleeper-type seating, with a lower
first-class fare for propeller aircraft in normal first class configuration.
The present tourist service will end on this route on October 1 to be
replaced by an economy class offering much the same conditions on fares
as much as 16 per cent less. Economy fares in propeller-driven aircraft will
be at least $30 one way less than in the jets.
Between Europe, the Far East and Asia fares will remain unchanged
until October 1, when first class fares will be raised by a small percentage
and low-fare services cut by 6 to 10 per cent over the same sectors. The low
fare services will be renamed economy class as from October 1. Fares for
jet and propeller services will be the same but propeller aircraft will offer
more liberal seating arrangements.
On this route group travel reductions of 22 percent off normal fares will
be offered from May 1 for parties of six or more traveling on inclusive tours
from Europe to India, Pakistan, Ceylon and Nepal.
Between Europe and Africa, first class fares will be raised on October 1
by amounts up to 10 per cent, but tourist fares will come down by about the
same amount, varying as between points. In addition, there will be special
round trip excursions, valid for 90 days at fares 16 per cent below tourist
for travel from the Union of South Africa to points in Europe, and from the
United Kingdom and Northern Ireland to South Africa.
In the Far East and Australian area the existing structure of first and
tourist class fares will be continued with minor adjustments.
In the Pacific it was not possible to reach full agreement on fares. In most
cases, existing fares agreements there expired on March 31st.
It was reported that the high speed and shorter journey time of the jets
make berths and sleeper seats unnecessary, but that where the same fare is
charged, propeller driven aircraft should as a matter of principle offer more
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spacious configuration. The norm for economy seating in the large jets is
set at six seats abreast at a 34-inch pitch with five seats abreast in the Comet.
It was realized that under the new two-tier structure so-called economy
and tourist services would actually be much the same and the airlines found
it difficult to select one term for this low-fare service which would be applicable worldwide. They therefore agreed that for the time being, the term
tourist would be retained in some areas, while in others carriers had the
option of using either. The Paris agreements do not affect fares within the
Western Hemisphere in and between Europe and the Middle East, or across
the South Atlantic since these had been agreed at Honolulu to be effective
on April 1. Cargo rates were similarly closed at the earlier Conference.
IATA CLEARING HOUSE REPORT FOR 1959
International airline transactions put through the IATA Clearing House
broke the billion dollar a year mark in 1959, the International Air Transport
Association announced.
Total turnover for the year was $1,013,911,000, a record for the 13-year
operation of the Clearing House and 24 per cent over the 1958 peak of
$820,663,000.
Total turnover for the 13-year lifetime of the IATA clearing facility
amounts to $4,650,000,000.
The Clearing House settles interline accounts between the airlines in
both dollars and sterling by offsetting members' counterclaims upon one
another. This process eliminated the need for cash payment of 89.4 per cent
of the value of all transactions cleared through IATA during 1959.
Offset of individual member's monthly clearance exceeded 99 per cent
in 22 cases last year. In four of these, the offset was 99.8 per cent or better.
The most striking case was an offset of 99.9 per cent in May whereby
one airline's turnover of £30,577 was settled by the single payment of £1.
While this clearance was modest in total its offset ratio represents the
nearest approach to infinity the Clearing House has ever had. The clearance
covered transactions between the airline concerned and 38 others and involved 20 payments and 18 collections to a total of £12,609 in 22 different
currencies. The single payment of £1 eliminated all such separate
transactions.
On January 1 of this year the Clearing House handled clearances for 73
of IATA's 90 member airlines, as compared to 67 out of the 87 IATA
members who were customers on January 1, 1959.
The total number of accounts for which clearing facilities were provided
during the year swelled from 94 to 99. This includes the 73 IATA members,
22 U.S. domestic carriers served by inter-clearance arrangements with the
Airlines Clearing House Inc. in the United States and 4 special accounts.
Inter-clearance with ACH totalled $36,202,565 for the year, up 15 per
cent from the 1958 total of $31,468,594. The high offset over the 12 months
averaged 96 per cent on these inter-clearances and in three of the months
there were offsets of 99 per cent or over, i.e. where the actual cash
transferred was either 1 per cent or less of a very large inter-clearance.
Inter-clearance eliminates about 1,000 separate claims a month, which
would otherwise be raised between the individual members of the two
clearing houses; on an average, counter claims are raised monthly between
about 80 carriers of the 95 joint membership.
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III. UNITED NATIONS
INTERNATIONAL CO-OPERATION IN THE PEACEFUL USES OF
OUTER SPACE
The General Assembly, at its 14th Session in Geneva adopted a Resolution entitled "International Co-operation in the Peaceful Uses of Outer
Space." This Resolution established a Committee of 24 States to "review, as
appropriate, the area of international co-operation, and to study practical
and feasible means for giving effect to programmes in the peaceful uses of
outer space which could appropriately be undertaken under United Stations
auspices." It will be noted that under subparagraph b) of paragraph 1 of the
resolution, the new Committee is charged with studying the nature of the
legal problems which may arise from the exploration of outer space.
Part B of the Resolution refers to the convening, in 1960 or 1961, of an
international scientific conference for the exchange of experience in the
peaceful use of outer space. Though the Resolution does not say whether
specialized agencies are to be invited to the conference, it appears to be
implied in the penultimate paragraph of the Resolution that they will be
asked to be represented since the Committee is to make proposals for the
convening of such a conference in consultation with the Secretary-General
and in co-operation with appropriate specialized agencies.
The Resolution is as follows:
RESOLUTION 1472 (XIV)
The General Assembly,
Recognizing the common interest of mankind as a whole in furthering the
peaceful use of outer space,
Believing that the exploration and use of outer space should be only for
the betterment of mankind and to the benefit of States irrespective of the
stage of their economic or scientific development,
Desiring to avoid the extension of present national rivalries into this
new field,
Recognizing the great importance of international co-operation in the
exploration and exploitation of outer space for peaceful purposes,
Noting the continuing programmes of scientific co-operation in the exploration of outer space being undertaken by the international scientific
community,
Believing also that the United Nations should promote international cooperation in the peaceful uses of outer space,
1. Establishes a Committee on the Peaceful Uses of Outer Space, consisting of Albania, Argentina, Australia, Austria, Belgium, Brazil, Bulgaria,
Canada, Czechoslovakia, France, Hungary, India, Italy, Japan, Lebanon,
Mexico, Poland, Romania, Sweden, the Union of Soviet Socialist Republics,
the United Arab Republic, the United Kingdom of Great Britain and
Northern Ireland and the United States of America, whose members will
serve for the years 1960 and 1961, and requests the Committee:
(a) To review, as appropriate, the area of international co-operation,
and to study practical and feasible means for giving effect to programmes in
the peaceful uses of outer space which could appropriately be undertaken
under United Nations auspices, including, inter alia:
(i) Assistance for the continuation on a permanent basis of the research on outer space carried on within the framework of the
International Geophysical Year;
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(ii)
(iii)

Organization of the mutual exchange and dissemination of information on outer space research;
Encouragement of national research programmes for the study of
outer space, and the rendering of all possible assistance and help
towards their realization;

(b) To study the nature of legal problems which may arise from the
exploration of outer space;
2. Requests the Committee to submit reports on
its activities to the
subsequent sessions of the General Assembly.

B
The General Assembly,
Noting with satisfaction the successes of great significance to mankind
that have been attained in the exploration of outer space in the form of the
recent launching of artificial earth satellites and space rockets,
Attaching great importance to a broad development of international cooperation in the peaceful uses of outer space in the interests of the development of science and the improvement of the well-being of peoples,
1. Decides to convene in 1960 or 1961, under the auspices of the United
Nations, an international scientific conference of interested Members of the
United Nations and members of the specialized agencies for the exchange of
experience in the peaceful uses of outer space;
2. Requests the Committee on the Peaceful Uses of Outer Space, established in Resolution A above, in consultation with the Secretary-General
and in co-operation with the appropriate specialized agencies, to work out
proposals with regard to the convening of such a conference;
3. Requests the Secretary-General, in accordance with the conclusions
of the Committee, to make the necessary organizational arrangements for
holding the conference.

IV. INTERNATIONAL UNION OF OFFICIAL
TRAVEL ORGANIZATIONS (IUTO)
Arising from the report of the Technical Commission on the Elimination
of Travel Barriers to the XIVth International Conference and General
Assembly held in Manila, 20-26 November, 1959, the Assembly adopted a
resolution which, inter alia, opposes the use of frontier formalities or
clearance documents for obtaining statistical data; opposes the imposition
of taxes on tourists and draws attention to the need for satisfactory arrangements and facilities at ports of entry to ensure speedy clearance of international travelers. Improvement in certain facilities provided for transit
passengers at airports was indicated in a progress report presented to the
Technical Commission on Travel Development. In approving the report of
this Commission, the Assembly adopted a resolution which contains a clause
recommending that organizations which carry out technical assistance programmes should give greater importance and priority to travel development
projects.
The Assembly adopted a resolution expressing satisfaction with the action
taken by the Economic and Social Council on IUOTO's proposal for the convening of an international conference on passports, visas and other frontier
formalities. The resolution requested the UN Secretary-General to pursue
further the technical studies in this field and to make recommendations for
the development of international travel and tourism "including the desirability of convening an international diplomatic conference of these subjects."
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V. INTER-GOVERNMENTAL MARITIME CONSULTATIVE
ORGANIZATION (IMCO)
The Second Session, Maritime Safety Committee, held in London, November 23-25, 1959, was principally concerned with preparations for the 1960
Conference on Safety of Life at Sea (SOLAS). The following matters were
discussed:
(1) Co-ordination of Safety of Life at Sea and in the Air
It was agreed to establish a working group consisting of representatives
of IMCO, ICAO, ITU and WMO as the best way of making progress in
the implementation of recommendation 23 of the 1948 Safety of Life
at Sea Conference (on co-ordination of safety of life at sea and in the
air). It was considered that matters relating to the composition and
terms of reference of the group, which would not be convened until
after the 1960 "SOLAS" Conference, would be further discussed
amongst the four agencies.
(2) Relations with Inter-GovernmentalOrganizations
The Committee agreed that the Secretariat should maintain close liaison
of an informal character with certain other inter-governmental organizations, inviting their representatives to meetings of the Maritime
Safety Committee in which they might be interested and attending
appropriate meetings of other agencies; ITU resolution 196 should be
adopted as the basis on which to develop informal contacts and cooperation with ICAO, WMO and ITU.
(3) InternationalCode of Signals
The Committee considered the action to be taken as a result of the
transfer to IMCO of the functions of the Standing Committee on the
International Code of Signals. Though the Code is principally of interest
to mariners, certain aspects of it require attention by other organizations
and it was agreed that the Secretary General of IMCO should request
IMCO members and the WHO, ITU, WMO and ICAO to submit any
changes and additions to the Code they consider necessary. The 1960
SOLAS Conference was also to be invited to suggest changes necessary
to meet the requirements of mariners. Following these consultations a
Sub-Committee, composed of national experts, should then be established
to review and revise the Code of Signals with the assistance of other
specialized agencies. The Committee was also informed that the ITU
Administrative Radio Conference was considering a proposal for an
international code for radio-telephony (also to be submitted to the 1960
SOLAS Conference) and that IMCO would be asked to take the proposed
code into account in connection with the revision of the International
Code of Signals and collaborate with ICAO in assessing the suitability
of that part of the Code intended for use between ships and aircraft
in emergency.

VI. WORLD HEALTH ORGANIZATION (WHO)
The Committee on International Quarantine during its meeting in Geneva,
26-30 October, 1959, discussed the following matters of interest:
Disinsectization of Aircraft
The Committee noted that a WHO Expert Committee on Aircraft Disinsectization has been established and is to meet for the first time in 1960
before the next regular meeting of the Quarantine Committee. The Expert
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Committee will receive a report from a special consultant and is expected to
be able to make recommendations for satisfactory disinsectization of aircraft
in flight. The Committee also noted that while, pursuant to Article 73 of the
Internationl Sanitary Regulations, States "may accept the disinsecting in
flight of the parts of the aircraft which can be so disinsected" (and a number
of States do so), the past expression of opinion of a WHO Expert Committee
on Insecticides has been to the effect that disinsectization in flight should not
be recognized because its effectiveness might not equal that of disinsectization on the ground and because adequate disinsectization in flight might
cause more than a minimum of discomfort to passengers. However, pending
completion of studies on this matter, the Quarantine Committee has not
found it desirable to amend the above-mentioned Article 73, the retention of
which in its present form is important from the ICAO Facilitation viewpoint.
Amendment of Health Portion of the General Declaration
The ICAO proposals for amendment of the health portion of the General
Declaration were discussed and approved but the Committee considered that
information should also be provided on "those cases of illness disembarked
during the flight."
Mecca Pilgrimage
The Committee considered possible action to avoid the recurrence of
excessively stringent precautionary health measures on international air
traffic in connection with the Mecca Pilgrimage.

